#65.70 11/12/75
Memorandum 76-2

Subject: Study 65.70 - Inverse Condemnation {Claims Presentation Requirement )

At the November 1975 meeting, the Commission declded not to congider the
material presented by its consultant, Professor Gideon Kanner, because the
material arrived too late for some membters of the Commission to read it prior
to the meetlng and because there was a general feeling that the study should be
broader than merely the claims presentation requirement. The Commission directed
the staff to discuss with Professor Kenner whether he would be interested in
undertaking a broader study.

I discussed this matter with Professor Kanner. He suggested that the Com=
mission should consider the material that he presented just prior to the November
meeting at its Janvary meeting. This material is attached to this memorandum.

At the January meeting, if the Commission decides that a broader study 1s needed,
the scope of the study can be determined and the Commission can determine what
priority such a study should be given. Professor Kammer has indicated that he
will be present at the meeting when this matter is discussed.

The Commission will be interested In reading the recent decision of the
Supreme Court of the State of Washington, holding that state's claims statute

unconstitutional {attached as Exhibit I).

Respectfully submitted,

John H. DeMoully
Executlve Secretary



ARCOMMENDATION ERELATING 70 REPEAL
OF CLAIMS STATUTE REQUIREMENT IN

INVERSE CONDTHNATION CASES,

It is recommended that the following statute be

enacted:

Gov't. Code § . - No claim need be presented
against a public entityrunder Part 3 {commencing

with Section 3900} of Division 3.6 of Title 1 of

the Government Code as a prereéuisite to commencement

or maintenance of an action brought pursuant to

Article 1, 5192 of the California Constitution.

Although case law indicates that the claims statute
. s _— . . . 1/
requirement is applicable Lo inverss condemnation actions, =

the decided cases have not explored certain potentiall

. . . . 2/
troublesome constitutional issues.2/ Moreover, there are

pragmatic difficulties inherent in the application of the
claims statute reguirement to inverse condemnation litigation
which militate in favor of elimination of the clains require-
ment in that context.

The nature of Inverse condemnation cases that are :

usually litigated, is gencrally such that great difficultics
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arize in jP‘G““i“lT“ when the oa
50 as Lo ingg&r‘thé ruaning f the claims statute. The
California éupﬁeme Court has teken the position that even
though a cause of actioen in inverse condemnatlon may accrue
when the obiectionable governmentsl activity commences an
infliction of damage on the affected properiy, nonethelass,
the owner may defer th; Filing of hig claim to 2 time more

3/

than one year from the acerual of the first item of damage.=

The policy basis forx this rule is this is beneficial

not only o the owner wiho may be uncertain as 1o when his

. & . .
cause of action accruadgif hut also to the government, in

the sensge that by the time a "final account may be gtruck"éf
the damage has fully accrued, thereby letting the government
‘kncw what potential expenss it Taces. It is also useful to
society at large by eliminating the neéi for piecemeal
litigation that woeuld be necessary o adiudicate each additional
increment of damage as it accrues more than a year after

the commencencnt of the damsging governenital action.

The preoblem areas may ke subdivided inte three
categories: (a) whére the government seizes privately owned
land in order to devote it to some governmental purpcse,

(b) where the government constructs a puablic impro?cment on
its own.land, that becomes the cause of damage'tﬁ nearby
private property, but the actual damaye does not occur antil

sometime after the completion of the construction, and



{c} where the "takinc® of comes ahout by a

continuous and gradual process of governmental interference

Ever in the first category, which at firs® blush
might seem to be ihe simplest one, complexzities arise. The

argued, not withoul logis, that

o
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governmental entitic
i osuch cases the mere seizure of land in question should
serve as notice to the owner that a “taking™ has occured,
thereby putting the burden on the owaner to file a claim within,
cne year of the physical seizure (or abt Jleast his awareness
- of the seizure}. However, the Supreme Court rejected that

r

argument in the Pierpont Inn case, pointing out that the

seizure alone may not be indicative of the mcasure of damages
suffered by the owner, in that the damage may continue developing
as the public project is completed on the seized land. Accord-

ingly, held the court in Pierpent Inn, the ocwner may await the

completion of the project and 2 stablization of his damages
before the time in wiiich to file a ¢laim starts running.
As for the second situation, the latest and most

definitive statement from the Supreme Court is contained in

?/ - . = = T =
the Mehl case. - There, land was formally taken for a freeway
(in a judicial condemnation proceeding) and the freeway cén-
structed. However, the freeway construction altercd drainage

- 4

pPatterns in the area, thereby setting the stage for damaging

the remaining land whenever the next heavy rain came. The



next heavy rain came sevoeral yveavs later and the damage
ocourred, When the owney hrotgat an inversa condemantioﬂ
action seeking Lo recover for such damage, he was met with
the argumenﬁ that the damacge &ciually accrited at the time
the State buili the freeway and thercfore the owner's claim
was foo late. The Supreme Court rejected thay argument by
Fointing out that a claim is not tardy where 14 is filed
within one year of the time when the occurrence of damage
would be perceptible to the reasorable man. Thus, even in
the first and second category, the claim filing requirement
gives rise to complegities and generates sterile but expensive
litigation over timeliness of claim filing.

In the third situvation, the difficulties in ascer-
taining when to file the olaim, become litersily insurmountable.
The problem has its roots in the judicial accommodation to

g/

the interests of the public entities in Klcpping -~ and Selbi.gf
Thesehcases indicate that a cause of action in inverse con-
demnation cannot accrue for a mere filing of a general plan

or a mere announcement of a future intent to condemn. This

rule is manifestly sound as it encouradges legitimate and épen
public pianning functions. Nevertheless, the beneficial

purpose of the rule exacts a high price in terms of pre- -
dictabilityi Recall that in Klopping the Supreme Court
established a sort of a legal continuum that begins with a

0/

. . . 1
"mere" announcenent which is not actionable.>-= rom there
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We progress e oa level of whiot Eha Oourd cermed slight
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intidental loss” which still goes urcompensatod ns far as

the owne» iz concernad, kecsise additional “ime is necessary

o

to facilitate the public planning function,-= Boyond this

"slight incidental loss™ levynl, furties delay {or other

unreascnable conducet! oives rise Lo 2 constitu-ional "damaging"

Y oor a "taking® of somo iaterest, such as loss of rents) ,

l.e.; a situvation wrere Lie cwney Ras s a componsableo
loss but the degress of lncerforencse with his land lhas not

- - . . : . 2
risen to the lewel of a de facto taking of the fee ownersh1p.—~/

(Still further down the line, if the degree of governmental

interference becomes wmore severe, the situation ripens into
. H £2 1 L odhey e e B - A . R - 13/

a de facto taking of the ownaer’s entire interest, o2

The obvivus c¢ifficulty with this progression -

notwithstanding its ~ iz that it results
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in a sort of a large grey area in which it becomnes extremely
: difficult to know whon a cause of action in inverse condemnation
has accrued. The difficulty is substantizl for skiiled lawyers;
it is insurmountabie forzlay prﬁéerty OWNEers.

The owner who has suffered this type of damagoc,
is placed in an extremely difficult situation in tryiﬁg to
ascertain whether his damage is of the "slight incidental
loss" .which goes without compensation, or whether he has
crossed a line inte the "damaging®™ area. If he tries to pla?

it safe from the point of wview of the claims statute, and f£iles

Lt
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the claim early, he can expoect to be nct with governmental
arguments éf premacurity {i.e., thab the level of the damages
sufferec, if any. is not so high a&s te ris. to the level |
of a "damaging® and is seill within the "slighit incidental
loas® area). Tf, on the cither hand, the owner wants to play
it zafe from tﬁa noint of view of alleging and proving
demoﬁstrably sufficient interference and damages to gualify
for at least a constituticral "damaging’, then he may find
himself confronting the argument that he waited too long and
that the action he wishes to puréue is now barred by the
claims statute. As will be demonstrated below this concern
is not an academic one and in several recent cases the Courts
of Appeal have generated a climate in which this difficulty
has risen to alarming proportions. |

Regrettably, thrae of the foﬁr pertinent cases have
been certified for non-publication by the Courts of Appeal.
Nevertheless, without getting embroiled into the jurisprudential

debate as to whether or not, and if so to what extent, these

1/

cases constitute precedential authority,~— it 1s evident
that if lawyers could persuade the courts to make these rulings
in those case, they can surely do so again in other cases,
and the unpublished status of the pertinent opinions notwith-
standing, they do provide a fascinating insight into the

15/ ) oL s _ :
problem. == They also demonstrate the enormous time, effort,

energy and expense being expended by both owners and



‘governmental entities, as woell os “he cousrts, on the guestion
, ; 5

of whether the claim was timely filed.

I3

There the owners hrought an action sgainst the State under

I

the Klopping theory, allecing that a freewsy route had been

laid out over thoir fer s¢ long a period of time as to
gmount to the "unreasonable delay” declared by Klopping to

be actionabhle. Whern the case went to trial, the State made

a motion for judgment on the pleadings arguling in part that
the owner's claim had not been timely filed. The‘trial judge
was sufficiently concerned about this issue that he apparently,
requireé the owner to explain the situation. The opinion
ﬁndicétes that the owner made what is termed an "offer of
proof" concerning the State's liability. Apparently the
~trial judge was dissatisfied with the "offer of proof" and
rendered judgment on the pleaéingé for the State on the ground
that the action was tardy. The Court of Appeal reversed,
holding that (1} the trial judge erred in deciding a motion
for judgment on the pleadings on a basis other than the four
corners of the attacked pleading {i.e., in considering thé
“offer of proocf™}, énd {21 any issue concerning the timeliness
of the filing of the claim would be resolved the same'way:
that issues concerning the running of the statute of Iimitat}ons
are resolved in general litigation, i.e. by a jury trial. The

opinion is guite explicit on this point and does not leave
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any roow for wntergratarion.i--

The gsooond raecono

17 8

V. Rornweacser, ' a diveol comdennction case. The facts

were as follows: The wvwrers sought their  and in 1861, and

S R i : P | bl S5 e e - P, [ES . - £ s P e .
in 1868 hired an ongineer to olan o subdivision, At that

time he informcd the ownors that the State was planning a
freeway through their land. The snginesr was instructed
o proceed with the plans.,  In 1370 the owners ciploved
another enginecr who prepared plans and spacigicat

a4 subdivision and arrenged with a contractor who was working
on the freeway, to deposit excess dirt from the freeway on |
the Kornwasser property according to those plans. The second
enginee£ also contacted the State and obtained drawings of

the proposed freeway route. In June 1373, he again contacted

the Btate and was given newer, revised plans. Durine 1948
7 - F g

n

through 1974 the State’s plans callsd for commencement of

-y

freewsy construction in 1974 an

3}

s romplefion in 1978,

}..-.

In 15;?2j the owners filed a subdivision map which
was incomplete and was avenlually rejected by the City.

In the meantinme, the owners contacted the State and
ingquired whether the State would buy the right of way across
their land. In 1270, ths owners wrelte to the State asking
that a purchase be made under the hardship acquisition prbcedure.
One arnd one half years later - i.e¢., in 1972 - the State made :

two offers, but they were refused. In 1973, a direct con-



demantion wction was hrouoht, in which the owners sought
N . O T T F i 2 1‘;?’ - :
pre-condemnation damages nuvsuant to Klopping.-—— Howaver,

the State made an in limins wmotion to exclude ovidence

thereof, and the trial court cranted the motion. The Court

mzd o the grounds that the State's conduct
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was neither oppressive nor unreascnabie, because of the

"... complex [legisiative] scheme which provides for a planned
and coordinated effort before a freeway‘is ever cénstructed,”
and which makes delay an inherent part of the “process affecting

substantial condemnation,"ggf

The third case is Fryberger v. People.zi/ In

¥

Fryberger the owner, an e=ighty-year-old widow, decided to

o

~sell her family faym upon her hushand's death in 1965%. She

.

listed the farm with e broker in 1966 for $75,000. In
attempting to seil the property she heard for the first time
rumors that a freeway route had bsen planned across her parcel.
She and her daughter “hen coitected the fta’' e Highway

Bepartment seeking furtner information, at which peint the

4y

rumors were confirmed. In 1867, in response to the owner's
regquest for a hardship acguisition, the State indicated that
the freeway would affect Mrs. Fryberger's property, but the
design was not yet complete, and hence it was unknown wheiher
the take would be total or partial. In June 1968, the Statef
wrote to Mrs. Fryberggr that design work was proceeding and-

upon its completion it would be known how much of Mrs. Fryberger's



property would be ncedad.  in Ootober 1968, she was
informed that the design wes completed and only a part of
her property would he needed.  iowever in May 1970, the State

offered her $21,000 for the eatirn property (this offer was
less than half of the prise at which she listed the pfaperty
four vears earlier). Thie offor wae declined. In November
1571, the State oifered to cuy only a 0.786 acre part of the
subject properiy 2 For $19,785, but this offer was also
refused.

Mrs. Fryberdger brought an inverse condemnation action

"

in November 1972, but after hepr Ccase wags presented the trial !

court granted nonsuit against her on the yrounds that she had
-not stated a cauvse of action, =25

Ihe Court of Appeal affirmed, However, the affirmance
rested on an entirely different ground; namely, that Mrs.
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Fryberger had a gooc action bt it was barred by
the claim stetute. Hore too, +vhe court's lanquage is guite

plain and does not lend ltself to intersretation:

i

Contrel claim for inverse condemnatior bo
presented wtihin one voar after accrual

- . 25
of the cause of action.® ~bf



met oo ho:

were anprecieble o plaintlfs,
they counmenced with ner unsuccessial cllors
to mell the propsrbty in 19685; continacd
wiith her recoonition that the [resway
proposal had zsrevented the sale; progressed

when the map supplicd by the state in

O

1367 demonsirated the f{reeway’s relation-
ship to her property: continued during her
gnsuing correspondence and meetings with
the state's representatives; culminated
when - 1n May 1370 -~ the state offered

to buy the parcel for $31,960 and she made
a counter demand for 572,000, At that
point of time, at the very latest,

plaintifi's claim of damage received

48

distinct recogniticn by the state and by
herself. According to plaintiffis own

thecry, the damaye became appreciable to
her no later than May 1970. We hold that

as a matter of law the damage claimed by

pe
ot



plalntiff becane spprecisbhbic vo a
reascnable veraon 0 later tharn May
LATG. Nobl until Tovembor 1972, two
@i years later, did plaintiff
file her damage claim with the State

Board of Control. The olaim was [iied

e . . 26
well past the period of fimitations.™ 267

The fourth recent case which contributes to the

-
(L.‘j

chaos, is Smith v, State.2~ There the Sriths brought an

(i}

action hased on Eleopping, for pre-~condemnation damage resulting

from an 8-year delay in the implementation of the construction

«0f the Route 84 Freoway in fhe Los Angeles area. When they

brought their actiocn, the State demurred an?d the trial court
sustalined the Jdemurrer withouat granting leave to amend even

once.  The case was appealed and the judgrent of dismissal

-

. 8/ \ » . A .
was affir-med.S2  The essencs of the aLpell Opinlon 1s

. H
o]

that the B-year delay waz, undor the ofroumst ances, not

fd
I

unrcasonable and that hecause of the necd to comply with

environmental regulations, was guilty of nothing
more than prudent planning.
Petitions for hearing wers scught in all four of the
. - 1Y
above cases, but all were deniog.ZZ
The Implications of Swith, particularly vis-a-vis.

Kornwasser and Fryberger, are chaotic. In a nutshell, Fryberger

-
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says that a party who has waited as little as three vears
after iecarnine o the delay in-imwlementation of freeway
constructrion azoross her.property is koo lata to bring an
inversc condemnation action. whercas Smizh says that a

party who has wialted elghi vears under similar clrcumstances,

is premature if ho Lrings an acticn.

Horeover, Fryherger hRolds os a matier of iaw that
a disagreement betusen the condewmnos aﬁé tha owner as to the
amount of a “hariship" advanse acoeisition offer constitutes -
in the court's words - "distinct recognition by the state" 39/

of the owner's claim and is the last possible time at which

a cause of action accrues, requiring the filing of a claim

within one year. Kornwasser, on the cther hand, attaches

.

no significance to an identical disagrecment between the

owner and the state, and holds that thrce vears after such

disagreement the owners still had no valid slaim for unrcasonable

.delay. -
While unguostionalbly lawyers could, at this point,
unleash their professional talents and attempt to spin fine

distiﬂctionsrbetween the two cases, the inescapable implication
15 that there is no rational way to reconcile these cases.
The prescnt decisiocnal law provides no guidance whatsoever;
to parties confr05ted with a Klopping-type action, as to

when a claim is to be filed.



The situation begomes even more shrained in
attempting co determine the period for which damages may

be recovered once a court koo determined that a claim has

been timely filed.

Reca;l that unaer Fierpont Inn, 2 property owner
may await scorplierion o the project snd stoebllization of
the damages before filing & clain. Furthermore, in Flerpont
inn, the owner was awarced damages for all iﬁjury infiicted,

notwithstanding that the darages began on February 1, 1960,

cand 3 claim was not filed until August 19€2, two and a half

31/

ears after the danmaging activity began
.y oF oL

Nonetholess, in the recent decision in Stone v,

"3 f
City of Los Angelgﬁ,éﬁf a Xlopping-type case brought to

recover compensaticn Zor excrgsive delay in acquiring property
for the Palmdale Intercontinesntal Airpert, the frial court
limited the recoverable damages to a period beginning one
vear before the filing of the c¢laim, and the Court of Appeal
affirmei.ééf

Briefly, the facts in 5tone are that in August,

1968, the Lot Angeles Depariment of Alrports passéd a resoclution
to condemn, inter alia, the subject property. In Febfuary,
1963, the Cit? council passed an ordinance authﬁrihihq suéh
condermnation. In Novembor, 1970, the City made a written |
offer which the owner rejected. UNotwithstanding widespread.

publicity of the pending acquisition, the City filed no action.



] ¥
“In April, 1972, without filing a claim, ™ the owners
filed suit pursuant to COP §1243.1, zince more than six 1
months had elapsed since passags of the condemnation ordinance.

b
L

The City's demurrer - based on failure to file a claim - was

sustained by the trial court. Bascd on the court's refusal

r

to aliow the case tu procecd without a claim, the owner

filed a claim in Septewber, 31277, Yhe Court €hen ruled that
because of Govt. Code §%11.2, recoverable damages were
limited to the period after September 1971 (i.c ©,, one year
before the filing of the claim), and this ruling was'affi;med
on appeal.

x

Stone appears irreconcilable with Pierpont Inn.

In both cases, the governmental entity krew its actions could

be causing damage to the property owner. In Pierpont Inn,

. such knowledge resulted in recovery of all damages, while
in Stone, recovery was limited.

It appears that what the Court of'Appeal did in

Stone {(though sub silentio and perhaps unintentionally) was

to expand what has been termed "... an exception [which] was

carvea cut” EE/ Bellman v. County of Contra Costa. 36/ In

Bellman, because the County had no notice of the potential
injury, the Court limited the recovery to six months before
the filing of the claim (the then applicable provision) and

thereafter. As the Court summarized this exception in
P

b
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Piergaa Ian:

"Ihat is to say, each of the cited
drrcisions demonstrates an awarencse that
situations might arisc wherein a property
SWner should noi he ﬁ*rw1t+ﬁﬂ purposel

ko withhold rotice from a governmental

agency wnich he knows s proceeding
mistakenly, hut innocently, to damage
hlS property in order to augment his
+ damages and increase his recovery. | |
"lowever, no such considerations

are applicable in the instant casge.® 22/

In other words, if the government knows of the
potential injury, all damages are recoverable.

Yet, because of the prescnce of the claim sLatuLc,38/
the Court of Appeal in dtone immited recovery in a situation
where the entity clearly knew what was happening. Remember
that the §39§g zase began with the deliberate passage of a
condennation ordinance. The City knew it had dane sq-and;
knew it had not filed any action. The mere presence of the
claim statute injected confusion, and has confounded the

applicability of the Bellman exception.

16



While it could be urged that some éonfusion exists
in‘ordinary tort cases becauvse of tthe ;Eaims ctatutes, a -
different treatmant for .nverse condemnztion cases would
appear to be justified by the constitutional origin of
inverse condemnation as opposed to ordinary government tort
cases. The right to bring inverse condernnalicn cases
springs directly from a self-execviing provizion of the

. . 39/ . . . :
Censtitution.—~ The right to bring tort actions against
the government depends wholly upon legislative actian.igf

As for situations in which a plaintiff contémplates
‘suing tﬁe government on several theories, of which only |
some sound in inverse condemnation, the enactment of the
Jeconmended. statute would not vitiate the need to file a
claim as to the non-constitutional causes of action. However,
“it must be kept in mind that inverse condemnation liability
can and often does arise out of gaovernmental activities
that wéuld e deemed torticvus if deone by a wrivate party.iiz
To preclude arguments that the act complained of was “"tortious"
and hance a claim should have been filed, the comment to the
statute should uneguivocally emphasize that where the
requisite "taking” or "damaging" of private property "for a

2/

. 4 . . ) oL
public use"—’ is alleged, that gives rise to an inverse
condemnation cause of action, irrespective of whether the agt

. 43
was "wrongful" in a tort sense, or not.“mf

17



The situations described apove, strongly suggest
that claims serve absclucely no ravional function in the
context of inverse coadenna.c . on 2éses and morecver, they

make an affirmative and subsiarntial constribuotion to

uncertainty and disruption In “he crierly developrent of the

law. “The situation is f{urther exacerbated by the judicial
abuse of Rule 976({b) whereby three extremely significant
recent opinions have been caertified for non-publication

thus creating an invisible but nonetheless substantial

conflict in the governing law.

18



At oRIl T Ny
Loloadio Autiiy . iid

"The justification ¢ rationale forp

mandatory [claim! procedurcs in order

to sue a QOVernméntal entity is that they

are manifestations i legislative

prerogatives epacted for the henefit of

the goverﬁmentai entities. These statutory
- procedures are an inte

vernnental immunity.  Thus,

o

walver of o

absolute, but conditiornel apan strict
adherence to the procedural requirements

of the oode.

And that is what the problem is all about: In
reality the claim statutce serves as a gquasi-nrocediral means

of smuggling Immuniiy into areas in which substantively there

is none. It is an underhanded way of depriving citizens

injured by governmental action of their right to seek redress



én thé herits. While this =zort of morally unpalatable
subteffuge may bhe within the législative poders, as appliéd

to ordinary relations between the govoernment and the citizens,
it has no place in situations where a citiven seeks wvindication
of a constitutional righﬁ, which is the cése in inverse

LN -
. o 45
condennation aczlonsu—ﬂf

A persuasive analogy ray be found in Willis v.
Reddin,ﬂéj a recent federal case. There the plaintiff brbught
- a civil rights action againét the then Los Angeles Chief of
Police, but his case was dismissed by the federal trial court
. for failure to follow the California claim prbcedure. The N
- Court of Appeals reversed on the grounds that deferencé to
the California Tort Claims Act would have the effect of
conditioning the right to judicial redress of federal
‘constitutional rights, and thus constitute an impairment of
those ;ights.

Building on Willis, a U.S. District Court in an
inverse condemnation case recently denied a government motion

for summary judgment based on failure to file a claim pursuant

to Govi. Code §%11.2 before instituting suit:

“In the instant case, it is apparent
that § 911.2 is a condition on the right ' .
to sue on an inverse condemnation claim,

[Citations]! The Fifth Amendment to the

20



- - United States Constitution states that
private property shall not be taken |
_fc; a public use without the payrant of
just compersation. A zuit for inverse
concaempation is an action fto windicate
the right created and guarantead by the
s Fifth Awendment, and applicable to the
states by way of the ¥ourteenth hmendment.
To imese a4 regquirement of compliance
with California Government Code § 911.2
in the case at bar would zllow a state
to impose a pre-condition to suit on
a_ federally created and protected right.
The imposition of such a prerequisite to
suit is an impairment of 2 federal right

. - . 87
not countenanced v Willis."“ a1/

That reasoning is analogous and persuasive as to

state constitutional rights as we l.iﬁ/

Perhaps the issue resoives itself, in the final
gnaiysis, to the statement attributed to Thomas Moore; namely,
that one who advises the King should ask not wha£ the
sovereign can do, but what he should do. This recommendatiqn,

P

accordingly, concludes that because of (a] the constitutional

21



policy involved, and (b! the insurmountable difficulties
that have arisen in applicetion of the claim statuteos o
inverse condemnation, the rlaim requirement, as applied

to inverse condemnation actions, should be repealed.

GIDEON KANNER

22



1/

2/

4/

FOOTHOUES
1

Powers Farms v. Consolidated Irr. Dist. (1941) 19 Cél 2d

123, 126-127; City of San Jose v. Sﬁperior Court (1974)

12 Cal 34 447, 454; Bozaich v. State (1973) 32 Cal App

3d 689, ; Mosesian v. Fresno (1972} 28 Cal App 34

493, 495; Dorow v. Santa Clara Counﬁy {1970} 4 Cal App

3d 389, 391; Bleamaster v. County of Los Andeles (1961)

189 Cal App 2d 274, 279-280.

' The rationale of this line of authority is that the

legislature may impose procedural conditions on the

enforcement of the constitutional right to just

compensation. See Powers Farms v. Consclidated Irr.

Dist., supra, 19 Cal 24 at .  However, in disregard

of this rationale, more recent cases tend to view the

claim reguirement as & substantive element of an

yvinverse condemnation plaintiff's cause of action.

Pierpont, Inn, Inc. v. State (1969} 70 cal 24 282.

Id., at. 290; Natural Soda Products, Inc. v. City of

Los Angeles (1943) 23 Cal 24 193, 230.

Pierpont Inn, Inc. v. State, supra, 70 Cal 2d at 292.




"6/  An example of the last category would be a situation
in which the “taklng“ or "damagiﬁg” comes about h
tfruugh an exce331ve regulatory activity, or in the

form of pre-~condemnation Kiomglng—type damages,

I/ Mebl v. Peaple (1975} 13 Cal 3d 710.

8/ ‘Klopping v. City of Whittier (1972) 8 Cal 34 39

9/ Selby Realty Co. v. City of San Buenaventura {1973)

10 Cal 3d 1io.

.10/ Klopping v. City of Whittier, supra, 8 cal 34 at 51.

11/ 1a.
12/, TId. at 52.

13/ Id. at » Peacock v. County of Sacramento {1969)

271 Cal App 2d B45, Arastra Limited Partnershlp v. City

of Palo Alto (1975) F. Supp. .

14/ See Gray v. Kay (1975) 47 cal App 2d 562, 566, o




16/

18/

19/

. Moreover, the condemnation har in California is

relatively small, and significant unpublished opinions

i
become guickly known by private eirculation or private
publication such az ﬁﬂzﬁtaté Department of Transportations'
"ﬁminent Demain Digest of Cases.™ - The Digest is
soutinely Suppl;eﬁ to trial court judges, who are thus

aware of the unpublished opinions, regardless of their

oflicial, precedasntiai status.
o

3d Civ. 14653 (opinion filed April=16, 1975} ; request-

for publication denied by the Supréme Court July 23, 1975.
"By relying on matters outside the cdmplaint, the

céurt obviously invaded the province of the jury and
decided this fact question. The ultimate issue as to
whether the cause of action for inverse condemnation

was barred by the statute of limitations became a
question of law and fact and, thereforé, should have

been submitted to the jury under proper instructions

of law." Winje v. People, supra, slip opinion, p. 7,

2d Civ. 45704 {opinion filed July 28, 1375}.

See 2 Cal 3¢ at 59.



21/

- People v. Kornwasser, supra, slip opinion, p. 5.

There is no explanation as to what the court meant by
. ’ 1

the phrase "affecting substantial cordemnation.”
3d Civ. 14934 (opinion filed August 13, 19275).

The opinion (at p. 5} says "October 29, 1967", but the
context makes it c¢lear that this is manifestly a |

typographical error, and it had to be 1968.

This does not appear from the opinion, but the 0.786 1
acres consisted of two parcels {(0.34 and 0.446 acres
respectively} whose acquisition would leave two irregularr
remainders, whose utility would be'contingent on the

State's completion of the freeway.
The opinion does not mention this, but the trial judge
expressly indicated that he did not deem the action

untimely.

Fryberger v. People,supra, slip opinion, p. 3.

Id at p. 6.

(1975} 50 Cal App 3d 529,



_ This opirnion was decided by the same court as

Korawasser, supra.

4

See, generally, Kanner, It's a Busy Court: The Effect

of Denial of Hearing by the Supreme Court on Court of

Appeal Decisions, 47 Cal, 5. Bar Journal 188 {1372).

Pryberger v. People, supra, slip opinion, p. 6.

Pierpont Iﬁn, Inc., v. State, supra, 70 Cal 24 at 286.

* Cal App 34 {1975) 2d Civ. No. 44385,

e )

Cal app 3d , Slip opinion 16-18

s this Commission has said (12 Reports, Recommendations

and Studies, p. 1751}, "Under former section 1243.1,

it was not clear whether a claim was required to be
presented to the public entity." This Commission
recommended, and the Legislature and the Governcr
concurred, that §1243.1 be recodified as §1245.260,

stating expressly that no claim is required in such actions.
(SXpressly - _ a0 _i

i

Nelson and Arnaim, Claims Against a California Governmental

Entity or Employee, 6 Southwestern U.L.Rev, 550, 587

(1974) .



. 54 Cal 24 383 {(1950).,

70 Cal 2d at 291. (Emphasis added,.)

. Cal App 34 at « 8lip opinion, pn. 16-17.

i g

Rose v. State {1942} 13 Cal 2¢ 713,

Muskopf v. Corning Hosp. bist. (1961} 55 cal 2d 211.

See e.g. Blau v. City of Los Angeles {1973} 32 cal App 1

id 77, B83-86.

Eli v. State (1975) 46 Cal App 34 233.

Reardon v. San Francisco (1885) 66 Cal 492, 505;

Clement v. State Reclamation Board (1950) 35 Cal 2d

628, 641; Albers v. County of Los Angeles {1965)62

Cal 2d 250, 258-259; Holtz v. Superior Court (1970)

3 Cal 34 296, 3062{4].

Nelson and Arnaim, Claims Against A California GCovernmental

Entity or Employee, & Southwestern U.L.Rev. 550, 591 {2??4}.
. ) - P

. See Rose v, State (1942} 19 cal 2d 713.




46/

.ﬂy

{1969, 9th Cir.} 418 F.2d 702.

The Albert £llis Radinsky Foundation, Inc. v. County

of Sierra {1975, E.D. Cal.) __ F.Supp. ’ '

slip opinion pp. 6-7.

Willis also suggests a pragmatic consideration., If

access to state courts on constitutional issues in unduly

hampered, plaintiffs can be expected to resort to

federal courts. See Arastra Limited Partnership v.

City of Palo Alto (1975, N.D. Cal.) F.Supp. '

“Dahl v. City of Palc Alto (1974, N.D. Cal.) 372 F.Supp.

647, The Albert Ellis Radinsky Foundation, Inc. v.

County of Sierra (1975, E.D. Cal.) F. Supp. '

M.J. Brock & Co. v. City of Davis (1975} F.S5upp.

Eleopoulos v. Richmond Redev. Agency {1972, N.D. Cal.)

351 F.Supp.63, Richmond Elks Hall Ass'n. v. Richmond

Redev. Agency {1975, N.D. Cal.) 389 F.Supp. 486.




